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L'ordine pubblico nel Diritto Internazionale. Andrea Bapisardi-Mira- 
belli. Catania (Niccolo Giannotta, Editore). 1908. L. 4. 

This is a somewhat elaborate discussion of the place and meaning of 
the conception of " public order " in international law. 

The general significance of the phrase as employed by the author can 
perhaps be best ascertained by reference to the preliminary articles of 
the Civil Code of Italy, which in this regard is followed closely in 
language and ideas by the Spanish and other civil law codes. In sec- 
tions 7 to 11 the general rules are laid down which determine the law, 
national or foreign, to be applied ; then follows section 12 with its excep- 
tion. No foreign law or judgment and no private agreement is in any 
case to take effect when it conflicts with an Italian law that is prohibitory 
or which in any way touches l'ordine pubblico e buon costume. " Public 
policy and good morals" may not perhaps furnish an entirely accurate 
translation of either member of the phrase ; taken as a whole it seems to 
cover pretty nearly the same ground. 

It is then " public order," as a ground of exception to the logical and 
generally approved rules applicable to the solution of ordinary questions 
of private international law, that engages our attention. 

The form in which the conception appears in the Codes is indeed in 
the author's view by no means accidental 'or meaningless, but indicates 
on analysis the position of these Codes in the development of law and 
their historical associations. And, on the other hand we might fairly 
say that the expression of the principle as found in his national Code has 
considerably influenced the attitude of mind with which the writer 
approaches the problem involved. 

That problem, in a very few words, is the meaning and justification of 
such a class of exceptions. Upon what is it logically based? Does it 
represent an irreducible residuum that cannot be brought into a rational 
system, or is it possible to define and rationalize the exceptions, relating 
them to a higher unity ? Have we in fact in this case what is really and 
properly to be described as a conflict of laws, in which the strongest, i. e., 
that which has at its disposal the means of enforcement, wins; or is it 
still a matter of discovering and applying the proper law, though such 
law may, owing to special elements, differ from that applicable where no 
question of " public order " enters ? 

The historical aspect of the subject is treated at some length and not 
unprofitably, from the first faint shadowing of the doctrine which is 
detected in the theory of the real and personal statutes, to its definite 
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emergence in the pages of Savigny. So long as the territoriality of law 
was assumed as a principle, so long as and wherever conflicts were re- 
solved or attenuated by means of the device of a voluntary and arbitrary 
comity, there was evidently little room for this conception. It was only 
when Savigny and his successors had reached the idea of a wide com- 
munity of law existing among civilized nations, that anything resembling 
a system of private international law became conceivable, or that the 
residuum of unsolved conflicts which attach themselves to the public 
policy of the several nations, began to stand out in its real importance. 
The two ideas are bound together, and it is those writers (says the author 
in the last lines of his first chapter) who have contended most in- 
sistently for the international character of private international law, who 
have also sought for a criterion whereby to define the conception of 
" public order." These efforts, unremitting since the time of Savigny, to 
find an adequate and comprehensive definition, have ended consistently 
in failure. Others have sought rather to specify by enumeration the 
laws which fall under this heading. We meet utter confusion and un- 
certainty in what is pretty sure to be the first category, the laws relating 
to good morals. So absolute is the failure in this direction that certain 
authors have sought the remedy in a bold attempt to eliminate the con- 
ception of " public order " altogether. This may mean, in result, an 
abandonment of the conception of private international law, a return 
to the old idea of the comitas gentium — voluntary and arbitrary con- 
cession on the part of the national law; or again, it may be rather the 
name than the conception that disappears. And, finally, an overbold 
idealism may simplify conceptions by merely ignoring facts as they exist. 
In none of these directions, then, is any true and satisfactory solution 
to be found, and we look to the author with considerable interest to dis- 
cover what his own answer to the problem may be. The essential 
features of this answer, based largely upon the views and theories pro- 
pounded by Jellinek, appear to be as follows : 

The state does not, by the mere fact of its existence, possess any 
juridical personality. This it acquires only by becoming subject to the 
rule of law imposed by a superior will, which is to be found in the joint 
will of the states, realizing itself in the creation of regulations that 
govern mutual intercourse. But it is in the recognition of a state by its 
sisters that the rule imposes itself, that the state from being a physical 
entity becomes a subject of law. This recognition, it must be noted, is a 
mutual and bilateral act, not by any means the assumption by an existing 
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state or group of states of authority over the newcomer, but a mutual 
agreement by all concerned, implicit or expressed, to enter into a 
juridical relation. 

Now this international recognition is accorded to the state as a state, 
in the fulness of its inherent functions and activities, subject only to the 
limitation that forbids trespass on the spheres of the other states. In a 
word, it is no series of rights and privileges that is recognized, but the 
simple right to be a state in relation with others. It is not the funda- 
mental or essential rights of the state that demand to be defined, the 
important thing from the point of view of international law, the element 
that gives rise to the problems of international law, is the limitation of 
these rights. 

It is, therefore, an error to place in opposition the international order 
and the personality of the individual state as if they represented con- 
flicting modes of thought; on the contrary, it is the international order 
that guarantees this individual personality and its free development. 
Prom the mutual recognition of the states as legal personalities, free to 
realize themselves within the limits imposed by coexistence, we infer at 
once the rational system which impartially applies the national or the 
foreign' law, and the sphere of the free will of the state which sets bounds 
to this system. The notion of public order, therefore, while still appear- 
ing as an exception to the rules ordinarily applicable, is nevertheless as 
truly as these rules themselves, a part of the general juridical order. 

Finally, the sociological tendencies of the time are all in the direction 
of limiting and reducing the field of arbitrary freedom. This tendency 
may be expected to prevail in the domain of international law, and the 
sphere of the exceptions created on the ground of public order may be 
expected to diminish as time goes on; not, however, to the point of ex- 
tinction, for the conception of individuality and personal freedom, for 
the state as for the man, is bound up with the constitution of the civilized 
world as we know it. 

Such is the argument of Mr. Eapisardi-Mirabelli, as we understand it ; 
and it must be said that it is not entirely convincing or satisfying. It 
would seem that he has hardly done himself full justice in the presenta- 
tion of his views. In the historical part, interesting and valuable as it is, 
the thread of the thought is hard to follow as we pass from theory to 
theory, from subject to subject. If we have been at all successful in in- 
dicating the course of the author's thought, it will appear that his pro- 
posed reconciliation of the contending conceptions — the national or the 
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international law, public policy and national system — is rather verbal 
than real. 

Of the highest interest, however, is the concluding chapter dealing 
with public order in treaty law, and particularly as it is affected by the 
several conventions that resulted from the Hague Conferences. In these 
conventions we find ample justification for the opinion expressed, that 
the field or conflict in private international law is likely to be reduced 
within comparatively narrow limits, at least so far as nations sharing a 
common inheritance of law are concerned, and we see some ground for 
hope that " public order " may in the course of time come to denote a 
very limited class of matters in which, by general agreement, the option 
if left with the individual state to apply the foreign law according to 
generally established international rules, or its own national law, as may 
best accord with public sentiment and the genius of its institutions. 

Jambs Barclay. 

A Handbook of Public International Law. By T. J. Lawrence, M. A., 
LL. D., 7th ed. London : McMillan & Co., Limited, 1909. pp. xvi, 
189. 

Dr. Lawrence's Handbook of Public International Law has more than 
justified its preparation, for it is already in the seventh edition. It is 
therefore so well-known as not to need extended comment, for it was and 
is the best brief digest of the subject. The book is, as Dr. Lawrence 
says, practically rewritten and is fully abreast of the latest develop- 
ments. The great changes in international law brought about by the 
Hague Conferences and the Naval Conferences of 1908 and 1909 have 
been noted, and each section is supplied with carefully selected references 
which will enable the student to round out his knowledge of the subjects 
treated. 

The sections on the Definition and Nature of International Law 
(Chapter I), the History of International Law (Chapter II), the Sub- 
jects of International Law (Chapter III), and the Sources and Divisions 
of International Law (Chapter IV) form an admirable introduction to 
the subject. 

Brief as this book is, it is believed that its mastery would give the 
average reader a fair and clear conception not only of international law 
as a system, but considerable insight of the steps by which international 
law has grown to be what it is. The value of the work is enhanced by 
an index placing its contents at the disposal of the reader. 

James Brown Scott. 



